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Zell (a case under the N. I. L.)» 98 Va. 294; Railroad Co. v. National Bank, 
102 U. S. Rep. 14; Brooks v. Sullivan, 129 N. C. 190; Mohlman Co. v. 
McCane, 69 N. Y. Supp. 1046. 

Building Contracts — Provisions for Extra Work — Powers of Archi- 
tect. — A building contract made the architect the agent of the owner and 
forbade any alterations or extra work unless the contractor furnished an 
itemized estimate of the cost and the written order of the architect was given 
therefor. The architect waived these stipulations without the knowledge of 
the owner. Held, the waiver was unauthorized and the contractor cannot 
recover for the extra work done. Langley v. Rouss (1906), — N. Y. — , 77 
N. E. Rep. 1 168. 

The authority of a supervising architect or engineer is limited. It is 
confined to superintending construction according to plans and specifications 
given. He cannot bind his principal to pay for extra work without his con- 
sent. Sexton v. Cook County, 114 111. 174; Stuart v. Cambridge, 125 Mass. 
102. If the builder confers power upon him to make alterations and pre- 
scribes the mode of exercising that power, the mode prescribed must be fol- 
lowed. Woodruff v. R. & P. Ry. Co., 108 N. Y. 39. Redfield Law of Rail- 
ways, Vol. I, p. 431 ; 30 Am. & Eng. Encyc. L., p. 1285. 

Common Carriers — Delay Co-operating With Act of God. — Plaintiff was 
the consignee of goods, which, because of a delay of the carrier, were caught 
in the flood of 1903 and damaged. Held, that the carrier was not liable because 
"negligence which by chance places persons or property within their [floods] 
destructive reach, should not be deemed a co-operative cause of injury." 
Elam et al. v. St. Louis & S. F. R. Co. (1906), — Kansas City Ct. App. — , 
93 S. W. Rep. 851. 

This case is apparently in accord with the weight of authority, but is 
important in that it shows the conflict on this point between the Appellate 
Courts and the Supreme Court of Missouri. The Appellate Courts, following 
the rule laid down in Denny v. Railroad, 13 Gray (Mass.) 481, hold that the 
common carrier is not liable because the delay is the remote while the act of 
God is the proximate cause. Grier v. Railroad, 108 Mo. App. 565; Moffatt 
Commission Co. v. Railroad, 113 Mo. App. 544. The Supreme Court of Mis- 
souri, however, follows the contrary doctrine as laid down in Michaels v. 
Railroad, 30 N. Y. 564, in which the carrier is held liable for all consequences 
of delay. Vail v. Railroad, 63 Mo. 230; Pruitt v. Railroad, 62 Mo. 527; Davis 
et al. v. Railroad, 89 Mo. 340. For full discussion of this subject, see 4 
Michigan Law Review, 635. 

Contracts — When a Breach on the Part of One Party to a Contract 
Entitles the Other to Rescind. — Plaintiff and defendant, owners of adjacent 
stone quarries, entered into an agreement whereby the plaintiff leased to the 
defendant the use of his quarry for the term of three years. During this 
period the plaintiff was not to engage in the business of quarrying or selling 
stone within a radius of one hundred miles of S. In consideration of this the 
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defendant was to pay to the plaintiff ten cents per perch for all stone quarried. 
The plaintiff committed a breach of the contract by selling stone within the 
prohibited district. On discovering this the defendant rescinded the contract. 
The plaintiff sues to recover for the stone quarried on the defendant's prem- 
ises subsequent to the notice given by the defendant to the plaintiff that he had 
rescinded. Held, that he cannot recover. Dishman v. Huetter (1906), — 
Wash. — , 84 Pac. Rep. 590. 

What breach on the part of one party to a contract will entitle the other 
to rescind? Certainly not all breaches will do so. Bettini v. Gye, 1 Q. B. 
Div. 183; Mac Andrew v. Chappie, L. R. 1 C. P. 642; Pickens v. Bosell, 11 
Ind. 275. A breach which does not go to the substance of the contract but 
which is purely technical will not entitle the other party to rescind. Lassing 
v. James, 107 Cal. 348. The breach of the defaulting party must be substan- 
tial and vital. Weintz v. Hafner, 78 111. 27. Some cases even go so far as 
to hold that the breach must be total or that the object for which the con- 
tract was made has been rendered unattainable. Selby v. Hutchinson, 4 
Gilm. 319. The question as to what constitutes a vital breach depends on 
the true construction of the contract as gathered from the intention of the 
parties. Some parts of a contract may appear to the casual observer of very 
little importance, yet they may be the very foundation upon which the con- 
tract rests and vice versa. Bettini v. Gye, 1 Q. B. Div. 183; Mttnsey v. 
ButterHeld, 133 Mass. 492. 

Criminal Law — Former Jeopardy. — Defendant was indicted for mur- 
der and convicted of manslaughter. On his second trial under the same 
indictment, he entered a special plea, that, having been already tried upon 
an indictment for murder and found guilty of manslaughter, he was thereby 
acquitted of murder and could only, if at all, be tried for manslaughter. 
Held, that the reversal of the judgment of conviction opens up the whole 
controversy, and acts upon the original judgment as if it had never been 
rendered. State v. Gillis (1906), — S. C. — , 53 S. E. Rep. 487. 

The authorities practically agree on the proposition, that when one 
indicted for murder is convicted of manslaughter, and, upon his own motion, 
secures a new trial, he may be tried on the same indictment for man- 
slaughter on the ground that he has waived his right to plead former jeop- 
ardy as to the particular issue upon which he secured a new trial. But on 
the question, whether he can again be tried for murder on the same indict- 
ment, there is great conflict of authority. Investigation discloses that the 
greater number of authorities take the view that a verdict of manslaughter 
is an acquittal of murder and that a new trial granted, on motion of the 
accused upon conviction of the lesser offense is not to be considered as a 
new trial for the greater offense of which he was acquitted. Among the cases 
taking this view are: State v. Hornsby, 8 Robinson 583, 41 Am. Dec. 314; 
Hurt v. State, 25 Miss. 378, 59 Am. Dec. 225 ; People v. Gilmore, 4 Cal. 376, 
60 Am. Dec. 620; Johnson v. State, 29 Ark. 31, 21 Am. Rep. 154; Jones v. 
State, 13 Tex. 168, 62 Am. Dec. 550; State v. Cross, 44 W. Va. 315, 29 S. 
E. 527; State v. Martin, 30 Wis. 216, 11 Am. Rep. 567. Some states, how- 



